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SMITH v. WITHROW. 
April 6, 1921. 
[106 S. E. 694.] 

1. Appeal and Error (§§ 525 (1), 528 (4)*)— Instruction or Affidavit* 
Must Be Included in the Record, to Be Available on AppeaL— Mat- 
ters, such as instructions or affidavits used on new trial, if sought 
to be availed of on appeal, must be made parts of the record by 
proper bills of exceptions. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 581.] 

2. Appeal and Error (§ 933 (5)*)— Presumed that Affidavits Not in 
Record on Which New Trial Was Ordered Were Sufficient. — In the 
absence of affidavits on which the trial court relied in setting aside 
the jury's verdict, this court must presume that the verdict was 
properly set aside, and where the plaintiff tendered no evidence on 
the second trial the final judgment of the court therein must be 
affirmed. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 609.] 

3. Appeal and Error (§ 706 (3)*)— Matter Depending on Affidavits 
Cannot Be Reviewed in Their Absence. — A complaint that a verdict 
on a first trial should not have been set aside, save as to the recovery 
for personal injuries to which the affidavits for new trial related, can- 
not be reviewed, in the absence of such affidavits. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 581.] 

Error to Circuit Court of City of Newport News. 

Action by G. W. Smith against C. S. Withrow. Verdict for 
plaintiff, motion for new trial sustained, judgment on second 
trial for the defendant, and the plaintiff brings error. Affirmed 

T. J. Christian, of Newport News, for plaintiff in error. 
Lett & Massie, of Newport News, for defendant in error.- 



GREAT ATLANTIC & PACIFIC TEA CO. v. COFER. 

April 6, 1921. 

[106 S. E. 695.] 

1. Landlord and Tenant (§ 53 (2)*)— Lessee's Rights Not Affected 
by Erroneous Acknowledgment of Receipt of Subsequently Returned 
Check for Rent. — A lessee's rights under lease as against innocent 
purchaser were not affected by the erroneous acknowledgment of 
receipt of lessee's subsequently returned check by employee of pur- 
chaser's agent who had been instructed not to accept check from 
lessee for rent. 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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8. Landlord and Tenant (§ 53 (2)*)— Lease for Two-Year Term 
with Option to Renew Held for a Term of More than Five Years 
Required to Be Recorded. — A lease for a term of two years and one 
month, giving lesssee the option to four successive renewals of the 
lease each for a term of one year, held a "contract of a term of more 
than five years," within Code 1904, §§ 2463, 2465, making such a 
contract void as to purchasers for a valuable consideration without 
notice, unless recorded. 

[Ed. Note.— For other cases, see 9 Va.-W. Va. Enc. Dig. 128.] 

3. Landlord and Tenant (§ 53 (2)*)— Purchaser's Acceptance of 
Rent without Knowledge of Right to Renew Not Ratification of 
Renewal Contract. — Acceptance by lessor's grantee of rent from lessee 
with knowledge that lease provided for a term of two years and one 
month, but without knowledge of lessee's option to renew, did 
not constitute a ratification of the provisions of lease as to a right to 
renew. 

[Ed. Note.— For other cases, see 9 Va.-W. Va. Enc. Dig. 167.] 

4. Landlord and Tenant (§ 27*)— Validity of Lease Not Affected by 
Invalid Covenant for Renewal. — A lease for a term of two years and 
one month with the privilege to lessee of four successive renewals 
each for a period of one year, though void as to innocent purchaser 
because unrecorded under Code 1904, §§ 2463, 2465, making land con- 
tract for term of five years void as against purchaser for value with- 
out notice, in that the privilege of renewal made it a contract for 
term of more than five years, was valid in so far as the original term 
of two years and one month was concerned, since a covenant for 
renewal may be void without imparing the original term. 

I Ed. Note.— For other cases, see 9 Va.-W. Va. Enc. Dig. 169.] 

5. Landlord and Tenant (§ 291 (16)*)— Whether Purchaser Had 
Knowledge Putting Him on Inquiry as to Contents of Lease Held for 
Jury. — In unlawful detainer action by lessor's grantee who claimed 
to have purchased without knowledge of the provisions of lease 
giving lessee the privilege of renewal, questions of whether grantee, 
when he purchased the property, had knowledge of such fact as 
would have put a reasonably prudent man on inquiry as to the con- 
tents of the lease, held for the jury. 

[Ed. Note, — For other cases, see 5 Va.-W. Va. Enc. Dig. 350.] 

6. Vendor and Purchaser (§ 229 (1)*) — Purchaser Chargeable with 
Fact Which Inquiry Prompted by Knowledge of Facts Would Have 
Necessarily Revealed. — Purchaser to be charged with notice of a fact 
must have knowledge of facts and circumstances naturally calculated 
to excite suspicion in the mind of a person of ordinary care and 
prudence as to the existence of such fact, and which would naturally 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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cause him to pause and make an inquiry which would necessarily have 
resulted in the discovery of the fact. 

Sims, J., dissenting. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 508.] 

Error to Corporation Court of Norfolk. 

Action by J. H. Cofer against the Great Atlantic & Pacific 
Tea Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 

WiUcox, Cooke & Willcbx, of Norfolk, for plaintiff in error. 
B. R. F. Wells, of Norfolk, for defendant in error. 



WHITEHURST v. BURGESS et al. 
June 16, 1931. 
[107 S. E. 630.] 

1. Covenants <§ 20*) — Implied Restriction as to Use of Property 
Cs as Effective as if Expressed. — If it is apparent from the whole 
deed that it carries by definite and necessary implication a restriction 
against the use of the property for other than residential purposes, 
such restriction is as effective as if made in positive and definite terms. 

[Ed. Note. — For other cases, see 3 Va.-W. Va. Enc. Dig. 744.] 

2. Deeds (§ 93*) — Construed as a Whole to Ascertain Intention of 
the Parties. — In the construction of deeds, the object of the court 
is to ascertain the true intention of the parties, and to ascertain such 
intention all parts of the deed should be taken and considered to- 
gether. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 419.] 

3. Covenants (§ 49*) — Restrictions as to Use of Property Construed 
with Reference to Situation. — The covenants in a deed restricting the 
use of the property should be considered with reference to the situ- 
ation of the propery affected and its present and prospective use, and 
should be construed to give effect to the intention of the parties. 

[Ed. Note.^For other cases, see 3 Va.-W. Va. Enc. Dig. 754.] 

4. Covenants (§ 51 (2)*)— Restriction Held to Limit Use of Lots to 
Residential Purpose. — A restriction in the deed to lots in a subdivision, 
in which all the property was under similar restrictions, that four 
lots should constitute a building site for one residence only, when con- 
strued with other restrictions, which were intelligible when related to resi- 
dences, but not to commercial buildings, restricted the use of the lot 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



